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Decision of the Board of Inquiry

' Intrdduction

On October 20, 2006, the complainant, Roger LeFrense, filed an allegation that
his employer, IBM Canada Ltd., had discriminated against him as an employee .
because of his physical d1sab111ty contrary to the Human Rights Act, Stats. N.S.
1989, ¢. 214 as amended. Mr. LeFrense is an IT maintenance specialist, or in the

nomenclature of IBM, a Systems Services Representative (SSR). The 1BM job
description says ‘that an SSR is “primarily respons1ble for the post sale
maintenance of IBM hardware and software in customer accounts.” Mr. LeFrense' S

began work in the field in 1994, and through a series of mergers and acquisitions;
came to be an employee of IBM in 2000. His work involved, on rotation as a part
of a team of other spec1al1sts 'some overtime, an on- call Weekend every e1ght.‘
weeks and an on- call n1ght every. two weeks. ‘

In Apr11 2004 Mr. LeFrense was d1agnosed with sleep apnea He sought relief

~ from the on-call night and week end work. IBM said it could not accommodate =
him. He went on d1sab111ty in July. In December and in February, 2005 he had o

' unrelated back surgeries. He advised IBM in April, through his doctor, that he |
~had recovered from his back surgeries and was. ready to return to work on a .

*limited basis. In September 2005, IBM offered Mr. LeFrense a return to work on

_regular hours together with two Saturdays per month and some overtime as .
requ1red to f1n1sh work in progress :

' Mr LeFrense, agam through h1s doctor made a counter proposal suggestmg only. '

one Saturday per month with no n1ght driving." Further delay ensued through the - g

fall of 2005 as IBM and its d1sab111tv plan administrators at Manufacturers Life
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(“Manulife”) considered: the counter proposal. Then IBM decided it could not .'

accommodate his needs and sought out another IBM position with him. Mr o

LeFrense continued on paid leave all the while. In the early summer of 2006, IBM
offered and Mr. LeFrense accepted, a return to work as a parts specialist, albeit
at a reduced salary. IBM subsequently sold this part of its technical service
" business and so-Mr. LeFrense is no longer employed by IBM

"The Complaint

Sleep apneaisa med1cal cond1t1on ir which breathmg stops and starts numerous‘ E
times through the course of the night. The afflicted person may be sleepy through
the following day Mr. LeFrense’s biggest concern was the job requirement that‘ o
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he drive at night to customer locations and the risk he might fall asleep at the
wheel. Mr. LeFrense says in his complaint: -

.I refer to all of the above information and say that I believe I was
d1scr1m1nated against by IBM Canada Ltd. because of my phy31ca1
disability. I believe that if I had not been diagnosed with sleep apnea,
and had not required the restrictions to my employment I would not:
have had to accept the lesser position nor the reduction in salary.

I further believe that my overall medical condition was a factor in why

I have not been accommodated suff1c1ently I allege that these actions

constitute discrimination and they are prohibited under Sect1ons
- 5(1)(d)(o) of the Nova Scot1a Human Rzghts Act. o

In sum, Mr. LeFrense submlts that IBM has d1scr1m1nated aga1nst h1m by fa111ng: |
to accommodate his disability by not adaptmg his work schedule so that he could

stay employed as an SSR He seeks damages 1nc1ud1ng compensat1on for lost -

salary

The_ Issue

IBM ‘completely accepted from the outset and throughout that Mr LeFrense’s
~ sleep apnea is a “physical d1sab111ty” The issue is whether, notw1thstand1ng IBM’s
accommodations of Mr. LeFrense, it would have caused IBM “an undue hardsh1p
to have mamtamed Mr. LeFrense in h1s p031t1on as an SSR. ‘

h Chronology

I accept the followmg as facts Ido not understand they are contested There is ', '
a complete written record in ev1dence and the written record was in almost every

respect conf1rmed by testlmony

Mr. LeFrense began to suffer from the effects of h1s sleep apnea inthe fall of 2004
He sought treatment In late May, ‘2005, he advised his superior at IBM, Mark
Gallant, that his condition was worse and asked that he be removed from the on-
call schedule. He said: ' ‘ ’

Mark ’
Th1s msg is to adv1se that health cond1t10n is gett1ng Worst (s1c) lam _

requesting that I be removed from the on-call schedule until my
diagnosis is complete and treatment what ever form that takes
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improves my condition. .

I also will not be able to do second shift on ThurSday I tried second

shift last Thursday and found it too tiring. I am not sure if the 2 are

related but after Work1ng last Thursday n1ght I found myself s1ck for
3 days : :

If there are any med1cal forms requ1red by IBM forvvard them to me
and I will get my doctors to sign them. S :

The two later conversed by phone. Mr LeFrense follovved up W1th an email and
Mr. Gallant replied saying that “...your job requires that you be available to take
your fair share of standby, overtime shifts, etc. as required... but Roger the job is
~the job. I am unable to customize the job to suit your personal requirements -
part1cu1arly When that Would mean 1mpact1ng the other members of the team.”

IBM accepted that Mr. LeFrense was disabled and unable to Work at his job. IBM' o
had contracted out respon31b1l1ty for the assessment and management of its .
disability claims to Manulife. Contracting out prov1des a greater degree of
“confidentiality protection for medical issues and mdependence in the decision |

making about the degree of disability and its effect on the person’s ab1l1ty to work.
Mr. LeFrense went on disability through Manulife and remained on disability for

 over twoyears. IBM actually paid the benefits throughout this time. Manulife did

not act as 1nsurers but rather as adm1n1strators of the plan -

Mr LeFrense suffered a back injury Wh1ch requ1red two surgenes through the -
‘winter of 2004-5. By the spring of 2005, he was ready to cons1der some return to
work. His phys1c1an Dr. George Burden, wrote Manulife on April 26, 2005. Dr. -
Burden advised that Mr. LeFrense’s back had been treated successfully, but his

sleep apnea had been more d1ff1cult to manage Dr. Burden concluded

Due to the sleep apnea and pers1stent headaches, I feel that Mr.

- Lefrense, although ready to return to work, should not work overtime
" nor any night shifts until his problem is further delineated. To date,
he has not had any problems with falling asleep with activities such,
as driving; however, I feel that if he became exhausted or worked
shifts that this could become problematic. - '

" Delineation, according to Dr. Burden, Would await further investigations ata sleep
laboratory, but these could not be performed for another two years in March
2007, :




On September 14, 2005, Kristin: ‘Brothers of Manulife, but on behalf.of IBM,
responded to Dr. Burden. She quoted his phrase “...should not work overtime nor
any night shifts until his problem is further dehneated” She proposed a return
over six weeks to a schedule of: e : : :

- Monday to Friday 8 hour days -
- Occas1ona1 Saturday, 8 hour days maximum two Saturdays per month. ‘

- Occas1ona11y Worklng longer than 8 hour day (1e 9 hour day to complete N
~the job that he is Workmg on) N : .

Dr Burden rephed crossing out the two Saturdays and replacmg the two W1th one.- S e

On the 11nes left at the bottom for phys1c1an comments he said:
S_uggest maximum one‘Saturday per month .
- no night driving:

' The communication between Mr. LeFrense and Dr. Burden on the one hand, and .
between Manulife and IBM on the other, peétered out thereafter. Dr. Burden
testified that what he, or more properly speaking Mr. LeFrense proposed, was not
to be taken as having been written in stone and he meant to leave the door open
for further dialogue. Mr. LeFrense says he was open to options, including working
the two Saturdays as had been proposed by IBM in September. Mr. LeFrense was
disappointed that IBM or Manulife did not communicate with h1m about options
for his return to- Work Since what happened in the weeks after the September

- 14™ Jetter proposmg the return to work is crucial to Mr. LeFrense’ S argument I
W111 relate the sequence as it anpeared from the ev1dence

The cru01b1e for IBM seems to have been a conference held on October 14, 2005 L
between Mr. Mark Gallant, Mr. LeFrense’s 1mmed1ate supervisor at IBM, Chuck
Frost, a senior national human resources executive with IBM, Dr. Rick MacKenz1e '~
- consulting physician with Manunte Becky Benedetto Lawrence and Kristin

Brothers Daley also of Manulife. ‘Ms. Daley said she does not have a personal B

recollection of the conference, but from her notes she could say that IBM told the
meeting that Mr. LeFrense could not be accommodated in the. jobif he could not
do weekends. Notes of the meeting itself say:

Oct.14 / 05 Met with Dr. Rick MacKenzie, Mark Gallant, & Chuck
Frost to review restrictions & RTW 'schedule ‘advised by Manulife.
Mark & Chuck advise accommodation “unreaso_nahle”:for Rogersrole. -




Rick advised if accommodation is unreasonable We will need to look
for alternate Jobs Next steps: Chuck & Mark lookmg into alternate
roles .. :

- Ms. Daley sa1d she is not ina pos1t1on to assess the bus1ness issues assoc1ated :
~with a plan she m1ght devise for a return to work. She said it looked like there.

had been conversations to see if accommodat1on was poss1ble but that. IBM had - L

decided 1t was not

Mr. Frost testified that there had been discussions about how to accommodate the
* restrictions on Mr. LeFrense’s ability to work. Mr. Frost said the restrictions were
not manageable in the circumstances especially because Mr. LeFrense’s condition
~ would not be delineated for another year and a half. Mr. Frost said that IBM did

 not know if anyth1ng would change even then. Mr. Frost said that whether the_

accommodat1on was temporary or permanent was, in that light, a question of .

" definition. The fact remained, he said, that even if IBM was able to accommodate
- IBM still would be faced with the restrlct1ons until h1s reassessmient, and the

restrictions might well continue thereafter. The Work he said, would fall to the .

‘rest of the team. ThIS was manageable in the short term. There were: not,
however, many other members of the team who would want to be called out to
cover Mr. LeFrense’s shifts, and so qu1ckly he said IBM would end up having
s1gn1f1cant difficulty in managing.: The job is the jobhe said, and it involves taking

one’s fair share of call outs. He said that after a lot of back and forth, IBM
concluded it could not accommodate Mr. LeFrense S restr1ct1ons IBM then moved o

. onto f1nd another JOb for Mr. LeFrense

IBM offered Mr. LeFrense the parts JOb in June 2006 Mr LeFrense accepted that. R
job. He did inquire whether the salary was negot1able but otherwise gave no s1gn o

that he was d1ssat1sf1ed W1th the accommodatlon offered him.

Mr LeFrense contmues to suffer the effects of on gorng sleep apnea even to th1s- |
 day. He seldom drlves at nlght and is often afﬂ1cted with severe headaches

- The Law

Mr LeFrense alleges that he has been d1scr1m1nated agalnst on the bas1s of -
~ disability, to wit sleep apnea. A d1sab111ty is def1ned by the Nova Scot1a Human
Rzghts Act as follows . L

(1) "phys1cal d1sab111ty or mental d1sab1l1ty" means an actual or ‘
percelved : -




(i) - loss or abnormahty .of psycholog1cal phys1olog1cal or' _
. anatomlcal structure or funct1on : '

(ii) restriction or lack of a'bil'ity to perform an activity,

o (iid) - phys1cal d1sab1l1ty, infirmity, malformation. or -
- disfigurement, including, but not limited to, epilepsy and any
degreeof paralysis, amputat1on lack of ‘physical co-ordination,
deafness, - hardness of hearing or ‘hearing 1mped1ment h
‘bl1ndness or visual - 1mped1ment speech impairment. or '
impediment or reliance on 4 hearing-ear dog, a gu1de dog, _

v wheelchair or a remed1al apphance or dev1ce

(iv) learnmg d1sab111ty or a dysfunct1on in one or more of the
processes involved in understandmg or. usmg symbols or.
spoken language, : : '

' (v) cond1t1on of be1ng rnentally 1rnpa1réd

» .('Vi) rrlental dis‘order, or |

- (vid) depéndency on'drugs oralcohol;
Discriminafion is said fo be | |

4 For the purpose of th1s Act a person d1scr1m1nates Where'; "
~ the person makes a distinction, whether intentional or not, .

Py 4-,-\-4« Pt ol o
‘based on a characteristic, or perceived characteristic, referred

to in clauses (h) to (v).of subsection (1) of Section 5 that has the
effect of i imposing burdens, obligations or d1sadvantages on an
‘individual or a class of individuals not imposed upon others or
- which W1thholds or limits access to opportunities, benef1ts and :
-advantages avallable ‘to - other 1nd1v1duals or’ classes of L
. 1nd1v1duals in soc1ety 1991, c. 12 s. 1. e -

The Act goes on to proh1b1t d1scr1m1nat1on in respect for employment because of
a phys1cal d1sab1l1ty

Prohibition of discrimination
5(1) No person shall in respect of

o




- (d)' employment

d1scr1m1nate agamst an 1nd1v1dual or class of individuals on
account of :

‘(o) phys1cal d1sab1l1ty or mental d1sab111ty,

There are except1ons Wh1ch IBM may quahfy for N
6 Subsect1on (1) of Sect1on 5 does not. applyl..) |

‘_ _(c) ir respect of employment

 (e) Where the nature and extent of the physmal d1sab1l1ty or.mental

disability . reasonably precludes performance of a. part1cular .

employment or activity;

| (ﬂ where "a den1al refusal or other form of alleged
d1scr1m1nat1on is u

il based upon a bona_;'fi_d'e_ qualifica’c_ion»,' o
(1a) based upon a bona f1de occupatlonal requ1rement

: (11) a reasonable 11m1t prescr1bed by law as can be demonstrably
Just1f1ed ina free and democrat1c soc1ety, o : :

- ‘( .

F‘IBM subm1ts that it is ent1tlecl to the except1on stated in sect1on 6 1mmea1ate1y:'
‘above, based on a “bona fide occupational requ1rement” (BFOR) The application
of a BFOR except1on as Iunderstand it, involves a consideration of the three-step

test st1pulated by the Supreme Court of Canada in British Columbia (Public Service
iy ~1 ot Rolatinne r*nmrmeemn) . R(“‘(“QFTT r1oog1 3S.C.R 3 (aka “Me1or1n”l‘ o

o ¥
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at paragraph 20: .

‘1. that the employer adopted the standard for a purpose -
raﬁonally connected to performance of the _]Ob

- 2. that the employer adopted the partlcular standard inan
honest and good faith belief that it was necessary to the'
fulﬁlment of that 1eg1t1mate Work related purpose, and a




3. that the standard is reasonably necessary to the -
vaccomphshment of the leg1t1mate work-related purpose.  To
show that the standard is reasonably necessary, it must be

“demonstrated that it is impossible to accommodate individual
employees sharing the characteristics of the claimant without
imposing undue hardship on the employer. (emphasis added)

The parties agree that working on- call on occas1onal Weekends and week n1ghts

was an integral part of an SSR’s job. . Customers technical needs must be served
‘off hours. One has to travel to customers’ places. of bus1ness ‘sometimes a - -
distance out of Halifax, ‘and sometimes  at night. “The’ part1es agree that IBM

‘requires this off hour work for a purpose rationally coninected to the performance

of the job, that IBM requires its SSR employees to work off hours to fulfill a
legitimate purpose, and off hours work is reasonably necessary to the fulfilment
of that leg1t1mate purpose. : : :

. Thus the d1scuss1on moves along to and is focussed on undue hardsh1p” Hydro- . R
Quebec v. SCFP-FTQ [2008] 2 S.C.R. elaborates on the meaning of the duty to L

accommodate to the pomt of “undue hardsh1p in such d1sab111ty cases

[13] As these passages 1nd1cate in the employment context the duty to
accommodate implies that the employer must be flexible in applying its
standard if such flexibility enables the employee in question to work and
does not cause the employer undue hardship. L’Heureux—Dube J.

‘ »accurately described the objective of protecting handlcapped personsinthis =~
. context in Quebec (Commission des droits de la personne & des droits de
E laJeunesse) c. Montreal (V1lle) [2000] 1 S C R 665 2000 SCC 27 (S C C) L

at para 36

The purpose of Canad1an human rights leglslat1on is to protect
against discrimination and to guarantee rights and freedoms.
. With respect to employment, its more specific objective is- to
- eliminate exclusion thatis arbitrary and based on preconce1ved
ideas concerning personal characteristics which, when the auty '
to accommodate is taken 1nto account do not affect a person ’s
ability to do a Job - - S

[14] As L’Heureux-Dubé J. stated the goal of accommodat1on is to ensure
that an employee who is able to work can do so. In practice, this means
that the employer must accommodate the employee in a way that, while not

- causing the employer undue hardship, will ensure that the employee can -

work. The purpose of the duty to accommodate is to ensure that persons e




who are otherwise fit to work are not unfa1rly excluded Where Workmg
conditions can be adJusted W1thout undue hardshlp

[15] However, the purpose of the duty to accommodate is not to completely .
alter the essence of the contract of employment that is, the employee s duty-
to perform work i in exchange for remuneration.. :

[16] The test is not Whether it was impossible for the employer to -
accommodate the employee’s characteristics. The employer does not have

- aduty to change working conditions in a fundamental way, but does have

a duty, if it can do so without undue hardship, to arrange the employee’s
: Workplace or dut1es to enable the employee to do h1s or her Work R

[17] Because of the 1nd1v1dual nature of the duty to accommodate and the
variety of circumstances that may arise, rigid rules must be avoided. If a
business can, without undue hardship, offer the employee a variable work
schedule or lighten his or her duties — or even authorize staff transfers - to
ensure that the employee can do his or her work, it must do so to .
accommodate the employee. Thus, in McGill Unwerszty Health Centre
(Montreal General Hospital) v. Syndzcat des employes de Z’Hospztal généralde
Montréal, [2007] 1 S.C.R. 161, 2007-SCC 4, ‘the employer had authorized
absences that were not provided for in the collect;lve agreement. Likewise, |
in the case at bar, Hydro-Québec tried for a number of years to adjust the
complainant’s working conditions: modification of her- Work station, part- '
time work, assignment to a new pos1t1on etc. However, in a case 1nvolv1ng :

~ chronic absenteeism, if the employer shows that; despite measures taken
to accommodate the employee, the employee will be unable to resume his

or her work in the reasonably foreseeable future, the employer will have o

discharged its burden of proof and estabhshed undue hardsh1p

[18] Thus, the test for undue hardsh1p is not total unfitness for Work in the-
foreseeable future. If the characteristics of an illness are such that the.
proper operat1on of the business is hampered excessively or_if an employee
‘with such an illness remains unable to work for the reasonably foreseeable
future even though the employer has tried to. accomimodate him or her, the
employer will _have satisfied the test. (emphasis added) In - these
circumstances, the impact of the standard will be legitimate and the
dismissal will be deemed to be non-discriminatory. I adopt the words of
Thibault J.A. in the judgment quoted by the Court of Appeal, Québec
(Procureur général) v. Syndicat de professzonnelles du gouvernement du
Québec (SPGQ), [2005] R.J.Q. 944, 2005 QCCA 311; [TRANSLATION] “[In
-such cases,] it is- less the employee S hand1cap that forms the bas1s of the -




dismissal than his or her inability to fulfill the fundamental obligations
arising from the employment relat1onsh1p (para. 76). ' '

- [19] The duty to accommodate is therefore perfectly compat1b1e W1th general
labour law rules; including both the rule that employers must respect
employees’ fundamental rights and’ the rule that employees must do their
work. The employer’s duty to accommodate ends where the employee is no
longer able to fulfill the basic obligations assoc1ated with the employment :

' relat1onsh1p for the foreseeable future : :

Analysm

lam sat1sf1ed that IBM accommodated Mr LeFrense and that 1mpos1ng his terms
of work on his team colleagues would have imposed an undue hardship on IBM.
I dismiss the complaint. In the end, I am not satisfied’ that the complaint has
much merit or that it should ever have been referred for a hearing at all: I mean
this to be no reflection upon Mr. LeFrense personally He is by all accounts a '
gentleman, competent and fa1thfu1 in h1s Work - : S

- The parties agree that IBM swas a serv1ce busmess run to suit the 1mmed1ate and\

 pressing needs of its customers. Enterpr1ses depend on technology If the

computer does not work, then one is often out of business and the computer has
to be fixed quickly. If the computer needs to be upgraded, and this demands that
the computer be taken out of service for the purpose, then the upgrade takes place

when the enterprise is not operating. Those employed in the business of serving

these customers must live that reality. The IBM jobs here I accept were not in.
the1r nature n1ne to’ ﬁve JObS nor could they be o :

~ Mr. LeFrense was a part of an e1ght or nine person team Each was on- call one .
‘weekend in e1ght and one night Monday to Thursday every two weeks. Working
the nights and weekends, albeit with flexibility within the- team, was the job.
Customers, for reasons vital to their bus1ness, demanded n1ght and weekend
work. IBM’s employees had to service these customers. If someone was unable

to do the extra work, then his or her cuueagucs on the team would have to. The

mnoiiea nis tha fonen

job required on-call weekend and overnight work. IBM’s requirement of on-call . . |

- weekend and overnight work was a bona fide occupat1onal requirement within the '

Nova Scotia Human Rights. Act and the standards set out in. Meiorin above. 1BM’s - :‘

requirement was rationally connected to the performance of the job. IBM adopted
the requirement in the good faith belief that it was necessary to fulfill its cl1ents
requirements. ‘ :

The parties agree that Mr. LeFrense had a loss of physiological function and a

: 10 ..




restriction in his ability to perform certain activities within the definition of

physical disability under s. 2 of the Act. The issue; again, is whether IBM’s

decision that it could not accommodate the restrictions posed by Mr. LeFrense

~was acceptable under the law. - Whether it was acceptable turns-on a
“determination of whether it would have caused IBM undue hardsh1p to put him

back on the SSR team with the restr1ct1ons on his Work Week that he proposed

] am satisfied that as Judged by the cr1ter1a set out in Hydro Quebec pra, IBM

did accommodate Mr. LeFrense to the point of s1gn1f1cantly and. 1ndef1n1tely ,
disrupting the team of SSRs serving its customers and thus IBM’s management

of that team. I accept. that by the fall of 2006, it was evident that Mr. LeFrense. =~ a

was “no longer able to fulfill the basic obligations assoc1ated with the employment :
relat1onsh1p for the foreseeable future.” Quebec Hydro pra par 19. e

Manulife strove to prov1de an acceptable solution, as was the1r job. Manulife
brought IBM to offering: someth1ng close to Mr..LeFrense’ s terms. Mr. LeFrense_ '
‘countered this offer. ‘As Ms. Daley of Manulife said, it was for IBM to decide
- whether the proposal Manulife formulated was Workable "IBM swung away from -

the Manulife proposal and, in the end, dec1ded it was not Workable and his terms
could not be accommodated o : :

The team context of Mr. LeFrense S employ is 1mportant There was a fa1r degree o |
of work place control among the IT service personnel at IBM. The team of eight or

nine chose a first among equals to organize the time of work." It was this leader - . |

who figured out and set the schedules and shuffled the overt1me If someone was. - |
keen to pick up a weekend or a week especially with the shift premiums in place,

then he might make hlmself available for another’s shift. Others would be content
* to work extra weekends on projects without being on call. Even sorme retirees were

available to rally round as might be required. Vacations, illness, and so on would
always have to be accommodated butIunderstand there was ﬂex1b1l1ty within the,' B

- team to adapt the team members to the Work requirements. Mr. Lewis Smith’s .
expenence during the last years of his service to. IBM, of Wh1ch more W1ll be sa1d BRI

,later 1s an example of the ﬂex1b111ty W1th1n the team

1 accept the test1mony of Mr. Frost and Mr Gallant that th1s ﬂex1b1l1ty enabled the :
' team and management to cope with people be1ng off for some periods of time. I
also accept, however, that there were limits. I accept that at some po1nt a team
member’s absence became unmanageable without imposing an undue hardsh1p
primarily on the other members of the team, but also then on IBM. I accept that,

- as Mr. Frost and Mr. Gallant testified, accommodatmg Mr. LeFrense’s indefinite

absence became unmanageable IBM had to. f1nd someone who could fulfill the ,
regular time requ1rements of the Job to- replace h1m as member of the team and

11




if possible, find him another job with I'BlM.

In the fall of 2005, when IBM decided that it must hire a permanent replacement .
for Mr. LeFrense and find him another job, Mr. LeFrense had been on disability for

a year and a half. [ accept that even after that year and a half, Mr. LeFrense’s

return to work was uncertain. Mr. LeFrense was not scheduled for further
diagnostic work until March, 2007 when he could expect to present himself to the
sleep laboratory for a delineation of his sleep apnea. I.accept IBM’s view that the
further delineation of Mr. LeFrense’s condition would not enable Mr. LeFrense’s”

~ return to work as a member of the team performmg the team’s regular functions
. and that, as a result, his return was uncertam I accept that for the purposes of |

managmg the team, the disability was in effect permanent Indeed, Mr. LeFrense, . - '

even now, almost ten years later, still suffers the effects of sleep apnea. Heseldom

drives at nlght and suffers from fa1rly severe headaches if he has not slept Well

In September 2005 IBM through Manuhfe had proposed that Mr. LeFrense |
gradually return to work and accept a schedule of: , .

Monday to Fr1day 8 hour days o
Occas1onal Saturday, 8 hour days max1mum two Saturdays per month

Occas1onally Workmg longer than 8 hour day (1e 9 hour day to complete the _]Ob j
that he is Workmg on) - oo SR . ‘

This was not acceptable to Mr LeFrense who, after consultat1on had his doctor :
- cross out the two Saturdays for one and suggestlng one Saturday per month and' o

" no n1ght dr1v1ng

I found IBM s proposal in the c1rcumstances to be reasonable When it f1rst came.
into evidence and still find it so now. I note too that Dr Burden 1n1t1ally had a
positive reactlon to the proposal - : :

ol N

‘At'some pomt it seems to me, we nave to'deferto an emproyer ’s gooa faith efforts - .

“to accommodate- an’ employee and manage the ‘work place. We do. not, I think,
want to put ourselves in-a pos1t1on Where we are second guessmg management s
‘reasonable and good faith dec1s1ons on accommodat1on nor do we went to put
ourselves in a position where we are f1ddl1ng with a return to work plan, saying
- that one is acceptable, but another with a minor variation is not. I cannot, then,
say that Manulife’s mediated IBM proposal to Mr. LeFrense of September 14th that

he work occasional Saturdays to a maximum of two a month and overtime to

complete a ]ob as requ1red was a fa1lure to accommodate but h1s own counter
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proposal through Dr. Burden say1ng one Saturday and no nlght dr1v1ng, would
have been. :
I do not understand, furthermore, why Mr. LeFrense did not at least try to work
the schedule IBM proposed. Early night driving from time to time after some

overtime hours required to finish a particular job for a customer does not seem-to -

me to present much of a risk. If one had to have a nap at the side of the road on-

~ the way home, or grab a Tim’ s, or get out of the car and take some fresh air, then
so be it. We all have to be careful not to drive if sleepy If Mr. LeFrense faced a -

lot of overtime producmg a lot of dr1v1ng Wh11e fatlgued then that mlght have been

.addressed.

Nor do I think, as was a reason suggested for the counter offer of one Saturday per .

month, that IBM would ask Mr. LeFrense to work two Saturdays in row as a part

of two his Saturdays per month, much less four in a row over consecutive months. ..
~Even if IBM did suggest such a thing, I expect that IBM or. the team could have -

worked out some accommodatlon

IBM after due con81derat10n and Work through Manuhfe made a reasonable |
proposal of what it could accommodate without undue hardship. I accept IBM’s
view. Accommodating beyond the September 14™ proposal, I am satisfied, would

result in undue hardship to IBM by imposing too great a burden on the rest of the

team and on IBM’s needs to manage its Work force to serv1ce 1ts c11ents urgent and

pressmg needs

Mr. LeFrense said he expected a response to the counter proposal made through-

- Dr. Burden and made the point in argument that accommodation involves a

dialogie. Mr. LeFrense’s argument is ‘that he. eXpected IBM to continue the - )

dialogue and that it represents a failure by IBM to accommodate not to have done

so. Arguably, there was room for cont1nu1ng d1alogue but Mr. LeFrense had set

out the requ1rement of no on-call work at the outset in May -June,.2004. IBM
reJected that proposal then. Mr. LeFrense retamed that requlrement through Dr.
Burden’s letters of April 26™ and September 2006. IBM dec1ded in June 2005,
and remain consistent in saying, that it could not as then Mr. Gallant said,

“customize the job to suit your personal requ1rements = partlcularly When that '

would mean impacting the other members of the team.”

Mr LeFrense’s demands remamed substantlally the same through the fall of 2005
when, I am satisfied, IBM decided that it simply could not accommodate him.
IBM had rejected Mr. LeFrense’s proposed work schedule as be1ng unmanageable
at the outset. Manulife was able to get IBM to place a work schedule close to Mr.

LeFrense’s demands on the table but once Mr LeFrense effectlvely reJected that S
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proposed work schedule reverted to its earlier pos1t1on and found him another job

altogether. There had been a significant dialogue and I find no fault in IBM’s
- acceptance of Dr. Burden’s statements as being definitive statements of what Mr. -

LeFrense could be expected to do, and more 1mportantly, not do. ‘Falling asleep

at the wheel presents a mortal danger to the driver and to those in other cars. If

the doctor says “no night driving” then IBM might be reckless to ignore the

direction. - IBM could not think that Dr. Burden’s statements were mere '
negotiating ploys. IBM’s decision to put its shoulder to the wheel and find Mr.

LeFrense a new posmon is, in my view, both reasonable and commendable

Commumca’aon is, by def1n1t1on a tvvo way process. - Mr LeFrense would have it

" that IBM is liable because it failed to respond with further. alternatives to the “one
Saturday no night driving” proposal. He was the one off work. One would have
hoped for a stream of proposals to be coming forward from him to get back on to

the team.  One is left with the impression that he felt entitled to tell IBM he could
not work and then expected IBM to adapt itself and the rest of the team to suit his"
requirements even if this meant burdening his colleagues with his on- call sh1fts

or addmg personnel while holdmg h1s pos1t1on open for h1m

Mr. LeFrense made much of another employee Mr LeW Sm1th argumg that since
Mr. Smith did no on-call work for a number of years, then IBM should have
allowed him to do no on-call work as well. From the evidence given about him by

Mr. Ray Deschenes, Mr Pat1ck Dobbin and Mr. Mark Gallant, however, Mr. Smith
appears to have made his own arrangements within the team without involvement

of IBM management. Mr. Smith would appear to have been a good team player.

He was available to work extra hours and if he did not work the standard on-call o
shifts, then he made up for it with other shifts and other work beyond the nine to |
five Monday to Fr1day routine. The evidénce is that he worked with the team 1n PN

the fluid rather unstructured ‘method of the team to see that the team s work Was
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done. By agreement with his colleagues, Mr. ‘Smith worked some hours, his B

colleagues worked others.” IBM management on the ev1dence was not a
s1gn1f1cant player in Mr. Smlths schedule :

_ Mr LeFrense, h1mself seemed from h1s own ev1dence to be largely unaware of how . - -
Mr. Smith and the team arranged his work, but still alleged that Mr:. Sm1th had '
been “accommodated” by having been relieved of all on-call work: for years. ' “There =

was, however, no need for IBM management to accommodate” ‘Mr. Smith, and
throughout virtually all of the time Mr. LeFrense refers to Mr. Smith not taking on-
call work IBM was not “accommodating” Mr. Smith at all. Indeed, IBM did not

“accommodate” him until he had a heart attack on the job in December, 2004. He
returned to work promptly after his heart attack, and continued to chip in W1th o

_overt1me until he ret1red a feW months later 1n September 2005




Circumstances alter cases. I am not sure that Mr. Smlth S Work exper1ence Would ,
be relevant even with a better analogy to Mr. LeFrense. Simply because something -

- was worked out for one person does not set'a precedent for everyone else, butin =~

any event, I am satisfied that the circumstances of Mr.. Smith’s participation in'
the team, even after his heart attack, were different than Mr. LeFrense’s needs.

Mr. Smith worked extra time. Mr. LeFrense’s needs demanded no on-call work,
that he work nine to five and limited any extra hours to one or two Saturdays per
month with little or no night driving. There is no evidence that he could have put
in the extra hours at the t1mes Mr Sm1th apparently did, even if indeed they were

not “on- call” : : : B

‘Hydro refers to the op1n1on of Just1ce WllSOl’l in Central Dazry Pool supra saylng |

‘that relevant factors to be considered spec1flcally may include the financial cost
and “the prospect of substantial interference with the rights of other employees.”

In Hydro, itself, the court says that “...if the employer shows that, despite
measures taken to accommodate the employee the employee will be unable to
resume his or her work in the reasonably foreseeable future, the employer will
’have d1scharged 1ts burden of proof and estabhshed undue hardsh1p '

Furthermore, a number of tr1bunals, as subm1tted by IBM S counsel have
determined that an employee cannot expect as a matter of accommodation, to
have a job of the same salary or working conditions as the former position and -
that an employee has a role to play in his own return to work. The c1rcumstances }
of this case, in my opinion, fall well W1th1n these parameters

Mr. LeFrense also argues, however that in effect to" pay him less in his partsjob =~ - -
‘was an act of d1scr1m1nat1on that he was being pa1d less somehow because of his oo
‘disability. Mr. Frost explamed how Mr. LeFrense’s salary was calculated in h1s_ N

new position within the ranges IBM had established. His explanat1on was full and

rational. Again, there was not the. sl1ghtest hint of any “discriminiation”. Mr.. - _
_LeFrense was paid as much or more than the incumbent, who then moved intoan -
SSR pos1tlon ‘Within a short time, Mr. LeFrense was given a s1gn1f1cant raise. I

accept that the skills and experience required for the SSR pos1t1on were higher and
so was the stress of the job with the urgent heed to perrorm to clients’ satisfaction :
" sometimes at all hours. Mr. LeFrense no doubt was over—qual1f1ed for the parts

position, but the demands upon him were s1gn1f1cant1y less. In the end, the new -
position, without any night, weekend and on-call work, accommodated hlS A',

disability w1thm the parameters he, h1mse1f had estabhshed
IBM argued that Mr. LeFrense did not make the threshold of estabhshmg a prima -

facie case of discrimination. I wrestled with this argument, butin the end, decided
that inevitably once a person subm1ts a d1sab1l1ty, 1t falls upon the employer to
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establish it has accommodated the person to the point of undue hardship. Once .
a person establishes a disability, and as this case shows, most anything can be
such, then it falls to an employer to accommodate even if there is no
“discrimination” in the ordinary sense of the word, or even within the definition of
discrimination in the Act. It is “d1scr1m1natory” 1n the legal sense not to -
accommodate to the point of undue hardsh1p :

Just1ce L’HeureuX—Dube rem1nds us, however of the essent1al nature of d1sab1l1ty '
discrimination claims. They are still' human r1ghts claims. The “..specific
objective is to eliminate exclusion that is arbitrary and based on preconce1ved
ideas concerning personal characteristics.” I do not see in the evidence much to
substantiate an allegat1on that IBM arbitrarily refused Mr. LeFrense’s
accommodation, nor do I see anything to suggest that IBM had preconceived ideas
about the effects of his condition on his ability to perform the job. I do not see, in
the terms of section 4 of the Act that IBM made a.distinction based on Mr.
LeFrense’s disability which had the effect of i imposing & burden on Mr. ‘LeFrense.
His was a long term disability « claim. IBM and Manulife treated it as such. Thus,
‘1 am left to wonder whether Mr. LeFrense’s claim even qualifies as “discrimination”
in the conventional sense and generally to worry about the tr1v1a11zat1on of human
rights complaints and their confusion with employer-employee disagreements. -

In any event, what we are talking about, in my view, is, in the end, not a case of -
“discrimination”, but rather IBM working W1th an employee under the terms of a
disability plan to deal W1th What is s1mp1y a fa1r1y common health problem

As Just1ce L’Heureux Dube says, d1scr1m1nat1on is arb1trary and based on

preconce1ved ideas concerning personal characteristics which do not really affect
a person’s ab1l1ty to do ajob. There is none of that in this case. Everything in
this process is inconsistent with the arbitrary nature of discrimination. IBM, ‘
through Manulife, ‘sincerely implemented the processes in place to accommodate -

- -disabled employees IBM, I am satisfied; proceeded throughout in a systemat1c, L

measured and thoughtful ‘way through the processes of this large and well
- established organization. IBM accepted that Mr. LeFrense had sleep apnea and
that the sleep apnea d1sabled him in the Way in which he and his phys1c1an said
he was disabled. Then, I am satisfied, BM 'accommouateu him.  IBM palu”

disability payments for two years, then h1red him in a different job that requ1red : -

no overtime or on- call night and Weekend Work I f1nd no fault in this process

IBM treated Mr. LeFrense respectfully throughout There was no condescens1on
no paternahsm, nothing that could be said to smack of bad faith. While Mr:
Gallant. personally wondered why Mr. LeFrense could or would play golf while
drawing dlsab1l1ty, and commented on Mr. LeFrense losing credibility within the
team, there is in all of the pages of all of the volumes thatI have seen or have been
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pointed out to me, no suggestion .that IBM was not act_ing in good faith. Mr.
‘Gallant’s comments may be regarded as a healthy scepticism about a disability
claim, and in any event, the comment is balanced by Mr. LeFrense’s remark upon

transfer to the service of IBM that people had to be ¢razy to work those hours and

he would be getting a doctor’s note. I attach little weight to either statement. The
‘point is that overall, I am more than satisfied that IBM and its cohort at Manulife
treated Mr. LeFrense s case ser1ously and W1thout “d1scr1m1nat1on” over the per1od
of a number of years. :

In the ordlnary sense of the Word there Was no “d1scr1m1nat1on” here The Act el
however, defines d1sab1l1ty broadly. Almost anythmg may become a d1sab1l1ty if -
raised and presented to an employer as such. Then the duty arises on the -
employer to adapt to the point of undue hardsh1p, or so I conclude. The issue
" becomes not whether Mr. LeFrense was “discriminated” against, but rather
whether he was accommodated to the point of undue hardship. The
accommodat1on tail can Wag the d1scr1m1nat1on dog :

- AsIBM argued th1s human r1ghts complamt m1ght 1ndeed be regarded asarecast |

- workplace dispute about working conditions and money. Theissue, at bottom, as -

IBM argued, might not be that IBM failed to accommodate Mr. LeFrense, but
rather that IBM did not implément’ his demands and in the end did not pay him "

‘as much in his accommodated full time, nine-to-five, parts position as it had been .-‘ o
paying him in his technical service position. ‘The failure. to accommodate then_'“ '

becomes a. failure to pay him as much as before. Someone does not get his own
way in a work place d1spute and 'so resorts to the hammer of the human rights
complamt process.- Certainly, I am discouraged that Mr. LeFrensé, having already
~ been in contact with the Human Rights Commission and having learned from the
- Human R1ghts Comrn1ss1on that he could still pursue a discrimination claim if he
accepted the parts position, then without reservat1on accepted the parts position
and then sought compensat1on for h1s lost 1ncome through th1s d1scr1m1nat1on

complamt
Conclusmn

ITam sat1sf1ed that IBM accommodated Mr. LeFrense by paymg h1m d1sab1l1ty for ,
over two years, by actively and seriously considering his condition and how it

might be accommodated within the requirements of the SSR position and then,
when this proved unmanageable without undue hardship to Mr. LeFrense’s

colleagues and to IBM itself, IBM found him ‘another position that did -

accommodate the effects of his condition as they had been repeatedly stated by h1s o
own phys1c1an I d1sm1ss the complamt ' . . ‘
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IBM moved to have thls complaint dismissed at a preliminary stage because of the
. Commission’s delay in bringing the complaint forward for many years after it was

first brought to IBM’s attention. I had reason in dealing with that motion to review

the correspondence at, the early stages of the complaint, and in partlcular the = .
responses to the complaint prov1ded by IBM’s corporate counsel. I was 1mpressed' -

then by these responses. In the event, I dismissed the ‘application having satisfied -

myself that IBM was not preJud1ced by any delay. The hearing itself bore that out,

but I can still go back to the responses and see in them a complete answer. The |
responses were factual and complete.  Without rhetoric, they persuasively.

established that IBM had worked Mr. LeFrense’s disability seriously, concluded

that it could not manage his demands, and found him another position. Iregret

" that after so many years and the expenditure of so much, counsel’s responses
were not accepted by the Comm1ss1on then and the complamt d1sm1ssed

~ Dated at Halifax, Nova Scotia this 227 day of January)

J Walter Thompson Q C
Board Chalr ,' :

18




